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Citizen Suit Coordinator 
Environment and Natural Resources Division 
Law and Policy Section 
P.O. Box 7415 
Ben Franklin Station 
Washington, DC 20044-7415 

Mr. Scott Pruitt, Administrator 

AQj.lA URllA AElllS 
! LAW GROUP 

USEPA Headquarters, William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

December 14, 2017 

DEC 2 0 2017 

Sarah M.K. Hoffman 
smkh@atalawgroup.com 

415.706.7947 

RE: Orange County Coastkeeper v. Fox Hills Casting Industries - Service of Proposed 
Citizen Suit Consent Decree 

Dear Sir I Madam, 

On February 13, 2017, Orange County Coastkeeper ("Coastkeeper") filed a complaint against 
Fox Hills Casting Industries, Inc. ("Fox Hills") in the United States District Court, Central District 
of California in respect of alleged violations of the Federal Water Pollution Control Act, 33 
U.S.C. §§ 1251 to 1387. Coastkeeper and Fox Hills (the "Parties") have agreed to resolve this 
matter without further litigation by entering into a Proposed Consent Decree. 

The Parties hereby submit the proposed Citizen Suit Settlement Agreement to the Attorney 
General , United States Department of Justice, and EPA Administrator for the 45-day statutory 
review period, consistent with 33 U.S.C. § 1365(c), 42 U.S.C. § 7604(c)(3) and 40 C.F.R. 
§ 135.5. 

Please see the enclosed Proposed Citizen Suit Consent Decree and consider this service of 
same for the 45-day review period. 

Very truly yours , 

Isl Sarah Hoffman 

Sarah M.K. Hoffman 
AQUA TERRA AERIS LAW GROUP 
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AQUA TERRA AERIS LAW GROUP LLP 
Anthony Barnes (Bar No. 199048) 

Email: amb@atalawgroup.com 
828 San Pablo Ave 
Albany, CA 94 706 
Telephone: (415) 326-3173 

ORANGE COUNTY COASTKEEPER 
Colin Kelly (Bar No. 266956) 

Email: Colin@coastkeeper.org 
3151 Airway Avenue, Suite F-110 
Costa Mesa, CA 92626 
Telephone: (714) 850-1965 

Attorneys for Plaintiff 
ORANGE COUNTY COASTKEEPER 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

ORANGE COUNTY COASTKEEPER, a Civil Case No.: 8:17-cv-00261 DOC 
California non-profit corporation, (JCGx) 

Plaintiff, 

V. 

FOX HILLS CASTING INDUSTRIES, 
INC., a Delaware corporation, 

Defendant. 

[Proposed] Consent Decree 1 

[Proposed] CONSENT DECREE 

(Federal Water Pollution Control Act, 33 
U.S.C. § 1251 et seq.) 

Case No. 8:17-cv-00261 DOC (JCGx) 
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1 CONSENT DECREE 

2 The following Consent Decree is entered into by and between Plaintiff Orange 

3 County Coastkeeper and Defendant Fox Hills Casting Industries, Inc. The entities 

4 entering into this Consent Decree are each an individual "Settling Party" and 

5 collectively "Settling Parties." 

6 WHEREAS, Orange County Coastkeeper ("Plaintiff' or "Coastkeeper") is a 

7 non-profit public benefit corporation organized under the laws of the State of 

8 California; 

9 WHEREAS, Coastkeeper is dedicated to protect and promote water resources 

10 that are swimmable, drinkable, fishable, and sustainable; 

11 WHEREAS, Defendant Fox Hills Casting Industries, Inc., is referred to herein 

12 as "Defendant" or "Fox Hills"· 
' 

13 WHEREAS, Fox Hills is the owner and operator of a fabricated metals Facility 

14 located at 5831 Research Drive Huntington Beach, California 92649-1349 (the 

15 "Facility"), with Waste Discharge Identification number ("WDID") 8 301000689; 

16 WHEREAS, the Notice of Intent to obtain coverage under the Industrial Storm 

17 Water Permit (''NOI") lists the Primary Standard Industrial Classification ("SIC") code 

18 for the Facility as 3369 (Nonferrous Foundries, Except Aluminum and Copper); 

19 WHEREAS, the South Coast Air Quality Management District lists the SIC code 

20 for the Facility as 3366 (Copper Foundries); 

21 WHEREAS, the Storm Water Permit classifies facilities with SIC code 336x 

22 under "Nonferrous Foundries (Castings)," requiring those facilities to analyze storm 

23 water samples for zinc and copper; 

24 WHEREAS, storm water discharges associated with industrial activity at the 

25 Facility are regulated pursuant to the National Pollutant Discharge Elimination System 

26 ("NPDES") General Permit No. CAS00000l [State Water Resources Control Board], 

27 Water Quality Order No. 2014-57-DWQ ("Storm Water Permit"), and the Federal Water 

28 Pollution Control Act, 33 U.S.C. §§ 1251 et seq. ("Clean Water Act" or "CWA"), 

[Proposed] Consent Decree 2 Case No. 8:17-cv-00261 DOC (JCGx) 
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1 Sections 301(a) and 402, 33 U.S.C. §§ 131 l(a), 1342. These industrial activities include 

2 preparation of brass charges, brass and metal melting and pouring, production of sand 

3 molds and cores, casting shakeout, cutoff operations, off-loading of casting ingots and 

4 supplies, solids handling, waste and recycJable metal dust management, brass finishing, 

5 and final product storage and shipping; 

6 WHEREAS, Coastkeeper contends that Fox Hills' operations at its Facility result 

7 in discharges into the Orange County municipal storm sewer system (Anaheim Barber 

8 Channel) into Bolsa Chica Channel, which flows into Sunset Bay- Huntington Harbor, 

9 Seal Beach National Wildlife Refuge, and Anaheim Bay (collectively the "Receiving 

10 Waters") and contends that those discharges are regulated by the Clean Water Act, 

11 Sections 301(a) and 402, 33 U.S.C. §§ 131 l(a), 1342; 

12 WHEREAS, the Storm Water Permit includes the following requirements for all 

13 permittees, including Fox Rills: (1) develop and implement a storm water pollution 

14 prevention plan ("SWPPP"), (2) control pollutant discharges using, as appropriate, best 

15 available technology economically achievable ("BAT") or best conventional pollutant 

16 control technology ("BCT") to prevent or reduce pollutants, (3) implement BAT and 

17 BCT through the development and application of Best Management Practices ("BMPs"), 

18 which must be included and updated in t~e SWPPP, and, (4) when necessary, implement 

19 additional BMPs to prevent or reduce any pollutants that are causing or contributing to 

20 any exceedance of water quality standards; 

21 WHEREAS, on December 13, 20,16, Coastkeeper served Defendant, the 

22 Administrator of the U.S. Environmental Protection Agency ("EPA"), the Executive 

23 Director of the State Water Resources Control Board ("State Water Board"), the 

24 Executive Officer of the Santa Ana Regional Water Quality Control Board, ("Regional 

25 Board"), and the Regional Administrator of EPA Region IX, with a notice of intent to file 

26 suit ("60-DayNotice") under Section 505(b)(l)(a) of the of the Clean Water Act, 33 

27 U.S.C. § 1365(b)(l)(A), alleging violations of the Clean Water Act and the Storm Water 

28 
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1 Permit and its previous version, Water Quality Order No. 92-12-DWQ (as amended by 
I 

2 Water Quality Order 97-03-DWQ), at the facility; 

3 WHEREAS, on February 13, 2017, Coastkeeper filed a complaint against Fox 

4 Hills in the United States District Court, Central District of California (Civil Case No. 

5 8:17-cv-00261 DOC (JCGx)) entitled Orange County Coastkeeper v. Fox Hills Casting 

6 Industries, Inc., ("Complaint"); 

7 WHEREAS, Coastkeeper alleges Defendant is in violation of the substantive and 

8 procedural requirements of the Storm Water Permit and the Clean Water Act; 

9 WHEREAS, Fox Hills denies all allegations and claims contained in the 60-Day 

10 Notice and the Complaint and reserves all rights and defenses with respect to such 

11 allegations and claims; 

12 WHEREAS, Coastkeeper acknowledges that Fox Hills has recently implemented 

13 improved structural BMPs, including regrading portions of the property and repaving 

14 areas exposed to industrial activity, in an effort to fully comply with the substantive and 

15 procedural requirements of the Storm Water Permit and the Clean Water Act; 

16 WHEREAS, Fox Hills has removed the rear gate discharge and sampling point 

17 from their SWPPP, and has committed to cease all stormwater discharges from the rear 

18 gate of the Facility; 

19 WHEREAS, during and after the 60-day notice period, Fox Hills regraded and 

20 repaved exposed areas of industrial activity at the rear yard and redirected roof 

21 stormwater downspouts from Building 2. 

22 WHEREAS, Fox Hills is considering limiting or eliminating stormwater 

23 discharges through the remaining discharge point at the Facility, as identified in the 

24 Facility SWPPP; 

25 WHEREAS, the Parties have agreed that it is in their mutual interest and choose t 

26 resolve in full Coastkeeper's allegations in the 60-Day Notice and Complaint through 

2 7 settlement and avoid the cost and uncertainties of further litigation; and 

28 WHEREAS, all actions taken by Defendant pursuant to this Consent Decree shall 
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1 be made in compliance with all applicable Federal and State laws and local rules and 

2 regulations. 

3 NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE 

4 
SETTLING PARTIES, AND ORDERED AND DECREED BY THE COURT, AS 
FOLLOWS: 

5 1. The Court has jurisdiction over the subject matter of this action pursuant to 

6 Section 505(a)(l)(A) of the Clean Water Act, 33 U.S.C. § 1365(a)(l)(A); 

7 2. Venue is appropriate in the Central District Court pursuant to Section 

8 505(c)(l) of the Clean Water Act, 33 U.S.C. § 1365(c)(l), because the Facility at which 

9 the alleged violations took place are located within this District; 

10 3. The Complaint states claims upon which relief may be granted against 

11 Defendant pursuant to Section 505 of the Clean Water Act, 33 U.S.C. § 1365; 

12 

13 

4. 

5. 

Plaintiff has standing to bring this action; 

The Court shall retain jurisdiction over this matter for purposes of 

14 interpreting, modifying, or enforcing the terms of this Consent Decree for the Term of the 

15 Consent Decree, or as long thereafter as ~s necessary for the Court to resolve any motion 

16 to enforce this Consent Decree. 

17 

18 
I. OBJECTIVES 

6. It is the express purpose of the Settling Parties entering into this Consent 

19 Decree to further the objectives set forth in the Clean Water Act, 33 U.S.C. §§ 1251 et 

20 seq., and to resolve those issues alleged by Coastkeeper in its 60-Day Notice and 

21 Complaint. In light of these objectives and as set forth fully below, Defendant agrees to 

22 comply with the provisions of this Consent Decree and to comply with the Storm Water 

23 Permit and all applicable provisions of the Clean Water Act at the Facility. 

24 

25 

26 

II. AGENCY REVIEW, EFFECTIVE DATE, AND TERM OF CONSENT 
DECREE 

7. Agency Review: Plaintiff shall submit this Consent Decree to the United 

27 States Department of Justice and the Environmental Protection Agency ( collectively 

28 "Federal Agencies") within three (3) business days of the final signature of the Settling 
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1 Parties for agency review consistent with 40 C.F.R. § 135.5. In the event that the Federal 

2 Agencies object to entry of this Consent Decree, the Settling Parties agree to meet and 

3 confer to attempt to resolve the issue(s) raised by the Federal Agencies within a 

4 reasonable amount of time. Following the Federal Agencies' review, Plaintiff shall 

5 submit the Consent Decree to the Court for entry. 

6 8. Effective Date: The Effective Date of this Consent Decree shall mean the 

7 day the Court enters the final Consent Decree following the Federal Agencies' review. 

8 9. Term of Consent Decree: This Consent Decree shall encompass three full 

9 Reporting Years 1 (2017-2018, 2018-2019, and 2019-2020), running from the Effective 

10 Date2 until terminating on June 30, 2020, unless there is an ongoing, unresolved dispute 

11 regarding Fox Hills' compliance with the Consent Decree, in which case the Consent 

12 Decree will terminate within fifteen (15) days of notice by the Settling Parties that the 

13 dispute has been fully resolved. 

14 10. Early Termination: There are three opportunities for early termination under this 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Consent Decree. Within ten (10) days of the Regional Board's or State Boards 

approval of either a Notice of Termination (''NOT") or a Notice ofNon

Applicability ("NONA"), Fox Hills shall notify Coastkeeper in writing of the 

approval and remit all outstanding payments, including stipulated payments, to 

Coastkeeper, and the Consent Decree shall terminate. 

10.1 Notwithstanding Paragraph 9 above and starting on October 1, 2017, 

if during the 2017-2018 and 2018-2019 Reporting Years, storm water samples for 

the Facility collected in compliance with this Consent Decree demonstrate no more 

than two (2) exceedances of the Numeric Targets set out at Table 1 below, with 

only one (1) of those potential exoeedances allowed at or over three times a Table 

l limit, this Consent Decree shall terminate at the conclusion of the 2018-2019 

27 1 A reporting year is July 1 to June 30. 
2 Storm Water sampling requirements under this consent decree shall start on October 1, 

28 2017 whether or not the Court has entered the Consent Decree as a final order by October 
1,2017. 
[Proposed] Consent Decree 6 Case No. 8:17-cv-00261 DOC (JCGx) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 

Reporting Year, unless there is an ongoing, unresolved dispute regarding Fox 

Hills' compliance with this Consent Decree, in which case the Consent Decree will 

terminate within fifteen (15) days o~ notice by the Settling Parties that the dispute 

has been fully resolved. 

10.2 If Fox Hills submits a Technical Report to the Regional Board 

regarding NONA, claiming that Fox Hills has designed the Facility to contain 

storm water so that there is no discharge of storm water, and then the NONA is 

fully approved by the State Board, this Consent Decree will terminate following a 

Coastkeeper site inspection within sixty ( 60) days. 

10.3 If Fox Hills can validate that the Facility has eliminated discharge 

from runoff generated from a 95th percentile storm event, this Consent Decree will 

terminate following a Coastkeeper site inspection within sixty (60) days. 

10.4 If Fox Hills ceases industrial operations at the Facility and files a 

NOT under the Storm Water Permit prior to the termination of this Consent 

Decree, Fox Hills shall send Coastkeeper a copy of the proposed NOT 

simultaneously with the submission of the NOT to the Regional Board and/or State 

Board. 

III. COMMITMENTS OF THE SETTLING PARTIES & BEST 
MANAGEMENT PRACTICES 

11. Fox Hills shall add storm water BMPs and maintain and improve upon 

21 newly implemented structural BMPs at the Facility, as specified in this Consent Decree, 

22 to minimize the likelihood of pollutant concentrations exceeding the limits in Table 1. 

23 12. Fox Hills may discontinue analyzing storm water samples collected pursuant 

24 to this Consent Decree at any discharge location(s) for a constituent listed in Table 1 that 

25 is not otherwise required by the Storm Water Permit, if the sample result for the Table 1 

26 constituent is not detected above the limits stated in Table 1 for three (3) consecutive 

27 sample results, and Fox Hills has collected and analyzed the sample pursuant to this 

28 Consent Decree. 

[Proposed] Consent Decree 7 Case No. 8:17-cv-00261 DOC (JCGx) 



1 13. BAT/BCT and Benchmark-Based Limits. Starting on October 1, 2017, the 

2 exceedance of any three (3) Table 1 limits, in a single reporting year, for storm water 
I 

3 samples collected during the Term of this Consent Decree shall trigger the Action Plan 

4 requirements of Paragraph 23. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Table 1: Limits for Storm Water Discharges 
I 

Contaminant Limit3 Source of Limit 
(All metals are total recoverable) (all but pH in mg/L) 

Total Suspended Solids 100 mg/L 2015 EPA Benchmark 

Copper 0.0048 mg/L California Toxics Rule 

Zinc 0.09 mg/L California Toxics Rule 

Oil & Grease 15 mg/L 2015 EPA Benchmark 

Aluminum 0.75 mg/L 2015 EPA Benchmark 

Iron 1 mg/L 2015 EPA Benchmark 

Lead 0.21 mg/L California Toxics Rule 

Nickel 0.074 mg/L California Toxics Rule 

pH 7.0-8.6 s.u. Basin Plan 

14. Alternative Performance Standard: If at any time during the term of this 

17 
Consent Decree, an exceedance of a Table 1 limit does occur, Fox Hills can alternatively 

18 
demonstrate compliance with this Consent Decree by showing that the total mass 

19 
discharge of the exceeding pollutant has been reduced through a combination of reducing 

20 
its concentration from the preceding level and decreasing runoff volume production 

21 

22 

through containment stormwater containment efforts, the additional BMPs in Paragraph 

15, or future measures at the Facility to increase stormwater containment, and reduce 

23 discharge. The demonstration should be made in accordance with the subsections of this 

24 
paragraph and with Table 2. Compliance based on the Alternative Performance Standard 

25 
does not eliminate the need to implement the BMPs specified in this Consent Decree. 

26 

27 

28 3 For the CTR standards in Table 1, sampling analysis shall be recorded in dissolved 
metals 
[Proposed] Consent Decree 8 Case No. 8:17-cv-00261 DOC (JCGx) 
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14.1 Potential Contaminant Mass Emission Reduction Requirements. If 

any contaminant exceeds the limits 
1

in Table 1 and Defendant chooses to 

demonstrate compliance with this Consent Decree using the Alternative 

Performance Standard, Defendant shall demonstrate that the potential total mass 

emission of the contaminant has been reduced through a combination of decrease 

in its concentration and reduction of the volume of runoff discharged. That 

demonstration shall be made using the values in Table 2 as the baseline, consisting 

of the geometric mean of concentrations of stormwater contaminants sampled by 

Plaintiff and Defendant, prior to the Effective Date of this Consent Decree. 

Table 2: Baseline Contaminant Concentrations for Determination of 
Potential Contaminant Mass Emission Reduction 

Contaminant Baseline 
(All metals are total recoverable) (mg/L) 

Total suspended solids 12.34 

Copper 0.764 
Zinc 0.362 

Oil and Grease >5 (or 2.5) 
Aluminum Insufficient Data5 

Iron Insufficient Data 
Lead Insufficient Data 

Nickel Insufficient Data 

14.2 For the contaminants set forth in Table 2 above, the demonstration 

that the potential total mass emission of a contaminant has been reduced shall be 

made as follows: 

26 4 The geometric mean for Total Suspended Solids and Oil & Grease are below the 
baseline values in Table 1. See Paragraph 14.4 through 14.4.4, below. 

27 5 The references in Table 2 to "Insufficient Data" indicate that Coastkeeper lacked at least 
28 three (3) sample results for that contaminant from which to calculate the geometric mean. 

See Paragraph 14.4 through 14.4.4, below. 
[Proposed] Consent Decree 9 Case No. 8:17-cv-00261 DOC (JCGx) 
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14.2.1 Determine the geometric mean of all concentrations of 

the contaminant measured after the Effective Date of this Consent 

Decree; 

14.2.2 Determine the site surface area discharging runoff 

containing the contaminant before and after completion of 

stormwater-containment work performed at the Facility ( areas 

covered by a permanent storm resistant shelter or otherwise contained 

to prevent the discharge of stormwater are not considered as site 

surface areas discharging runoff); 

14.2.3 Multiply the geometric mean of concentrations and the 

site surface area discharging before and after completion of 

stormwater-containment work performed at the Facility to obtain 

indicators of potential mass emission before and after completion of 

stormwater-containment, diversion or infiltration processes or 

measures, performed at the Facility; and 

14.2.4 Show that the potential mass emission of the contaminant 

has decreased by the following amount: 

Table 3: Mass Emission Decrease Requirements for Table 2 Contaminants 

If the concentration exceeds the numeric Then the potential total mass 
limit by: emission shall be reduced by: 

1-100% (i.e., up to 2 times the limit) 50% 
101-200% (i.e., up to 3 times the limit) 75% 

201-300% (i.e., up to 4 times the limit) 95% 

301-400% (i.e., up to 5 times the limit) 98% 

14.3 If any contaminant exceeds its numeric limit by more than 400% (four 

hundred percent), within ninety (90) days Fox Hills shall produce an Action Plan 

to meet the Table 1 limits, or alteryatively, the Pollutant Mass Emission Reduction 

Requirements. Defendant shall provide the Action Plan to Coastkeeper for review 

and comment. Plaintiff shall respond with comments, if any, within thirty (30) day 

[Proposed] Consent Decree 10 Case No. 8:17-cv-00261 DOC (JCGx) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

of receiving the Action Plan. Defendant shall incorporate Coastkeeper's comments 

or shall justify in writing why any comment is not incorporated, within thirty (30) 

days of receiving comments. Defendant shall then implement the plan within 

ninety (90) days. 

14.4 For the contaminants l~sted in Table 2 above, for which inadequate 

baseline data are currently available, or for which the geometric means are below 

the applicable Table 1 limits, the following method shall be used to establish the 

baseline concentration to assess compliance with the Pollutant Mass Emission 

Reduction Requirements. 

14.4.1 Based on existing site conditions at the Facility and the 

amount of rainfall that falls on the Facility during each of the 

monitored storm events described, the volume of water that would 

have discharged from the Facility prior to the completion of 

stormwater-containment, diversion, or infiltration measures shall be 

calculated. 

14.4.2 Using the Table 1 limits described above, the mass of 

"allowable" pollutants will be calculated (volume of water assuming 

no containment/diversion multiplied by the Table 1 limits) for each 

listed constituent. 

14.4.3 The actual contaminant mass discharged for each of the 

pollutants listed above will be calculated (volume of water actually 

discharged multiplied by the analytical results for storm events where 

discharges occur). 

14.4.4 For each of the monitored storm events, the calculated 

mass of actual cont~nants discharged under Subparagraph 14.4.3 

above will be compared to the mass allowable contaminants 

calculated under Subparagraph 14.4.2 above. 
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1 15. Best Management Practices: By the Effective Date, the recently 

2 implemented BMPs will be added to the Facility SWPPP and shall include dates of final 

3 implementation. In addition to maintaining the current BMPs at its Facility, within thirty 

4 (30) days of the Effective Date, unless otherwise stated below, Fox Hills shall develop 

5 and implement the BMPs identified hereirl, as well as any other BMPs necessary to 

6 comply with the provisions of the Consent Decree, the Storm Water Permit and the Clean 

7 Water Act. Specifically, Fox Hills shall develop and implement BMPs to prevent and/or 

8 reduce potential pollutants in storm water discharges from the Facility consistent with the 

9 use of the BAT and the BCT and/or in corpliance with applicable water quality 

10 standards ("WQS"). 

11 15.1 Throughout the Term of this Consent Decree, Fox Hills shall store all 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

materials, equipment, tools, raw castings, patterns, and fluids in covered, contained 

locations, isolated from contact with rainfall or runoff. 

15.2 Fox Hills shall conduct all grinding, shakeout, melting, pouring, sand 

preparation and sand reclamation indoors. 

15.3 Fox Hills shall provide structural overhead coverage in the form of 

building overhangs or ancillary roofed structures for all process equipment or 

processes or activities that are conducted outdoors. 

15.4 Fox Hills shall install industrial strip curtains on any door to a 

manufacturing area that is open during industrial activity in Buildings 1 and 2, and 

deploy them when doors are open during industrial activity. 

15.5 Fox Hills shall install "speed bump" berms designed and implemented 

to increase containment of storm water at the front gate of the Facility. 

15.6 Fox Hills shall not discharge stormwater from the rear gate of the 

Facility, and shall collect and/or pump and haul stormwater for proper disposal, or 

employ the use of an industrial evaporator, to prevent discharge from the rear gate, 

prior to any discharge from the rear gate. In the event stormwater discharges from 

the rear gate despite the good faith efforts of Fox Hills to retain and remove, Fox 

[Proposed] Consent Decree 12 Case No. 8:17-cv-00261 DOC (JCGx) 
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Hills will sample and analyze the discharge pursuant to Paragraphs 19 and 22.1 

below. 

15.7 By October 1, 2017, on any occasion with a 50 percent6 or higher 

probability of rain totaling 0.1 inch or greater, Fox Hills shall install Filtrexx Fiber 

rolls or equivalent product as agreed to by the Settling Parties, or similar media

filled wattles designed to remove metals from stormwater across the entire length 

of the front gate of the Facility as identified in the currently Facility SWPPP maps. 

The Filtrexx Fiber rolls shall be placed behind the "speed bump" berm down

gradient of stormwater flow once installed, and at the front gate prior to the 

installation of the "speed bump" berm. The Filtrexx Fiber rolls will remain in place 

until the rain event ceases. Replacement of Filtrexx fiber rolls shall be 

implemented as frequently as necessary to be effective, and at a minimum on a 

regular schedule in accordance with the useful lifespan of the product(s) and 

manufacturer's recommendations, and at a minimum, prior to the start of each wet 

season. All Filtrexx fiber rolls shall be weighed down with sandbags during rain 

events to increase the surface and filter area of the fiber rolls. 

15.8 Fox Hills shall permanently remove exposed equipment, pallets, and 

materials from the North wall. 

15.9 Defendant shall implement a sweeping program using a PM-I 0 

compliant and/or wet/dry vacuum sweeper and all paved areas at the Facility, using 

a mechanical sweeper at least once per day, every business day. The sweeper shall 

be kept on site and shall be maintained in working order. To document compliance 

with this Paragraph, Defendants s~all institute the established sweeping route map 

25 6 Unless and until Fox Hills installs a rain gauge at the Facility, the Settling Parties agree 
26 to use the rain gauge at Los Alamitos Army Air Field to determine percentage of likely 

precipitation (https://www.wunderground.com/weather/us/ ca/los-alamitos-army-air-
27 field) . In the event of non-operation of Army Field weather gauge, the parties agree to 
28 use the next closest operational rain gauge in proximity to the Facility from 

weatherundergound.com. 
[Proposed] Consent Decree 13 Case No. 8:l 7-cv- 00261 DOC (JCGx) 
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and document the schedule for sweeping occurring at the Facility attached hereto 

as Exhibit A. Coastkeeper shall have the right to inspect documentation related to 

sweeping during site inspections, ayd Defendant will provide these records to 

Coastkeeper within fourteen ( 14) days of receipt of a written request. 

15.10 Fox Hills shall use drip pans in the Drums Storage Area when 

dispensing liquids from the drums stored horizontally on drum racks with 

dispensing valves. The drip pans shall be of sufficient volume to contain all of the 

particular fluid to be drained or dripped. The liquids shall then be transferred to 

containers, stored and managed in accordance with applicable hazardous waste 

management regulations. 

15.11 If at any time during the Term of this Consent Decree the 

accumulation of storm water on-site significantly interferes with normal business 

operations, Fox Hills shall not discharge the retained storm water onto Research 

Drive or Product Lane, in accordance with Subparagraph 15.6 above. 

15.12 Fox Hills shall institute a weekly inspection program for the purpose 

of identifying spills or leaks in the areas where containers holding or intended to 

hold process and/or manufacturing materials. Any spills or leaks that could impact 

storm water shall be cleaned up prior to the end of the work shift in which they 

were identified. To document compliance with this paragraph, Fox Hills will create 

inspection logs to record the storage areas inspected weekly, the presence of any 

spills or leaks, and corrective actions taken, and will provide these records to 

Coastkeeper within fourteen (14) days of receipt of a written request. 

16. Visual Observations 

16.1 Storm Water Discharge Observations. During the Term of this 

Consent Decree, Fox Hills shall conduct visual observations at each discharge 

location during every rain event that is sampled at the Facility. 

16.2 Non-Storm Water Discharge Observations. During the Term of this 

Consent Decree, Fox Hills shall conduct monthly non-storm water visual 
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1 

2 

3 

4 

5 

observations pursuant to the terms of the Storm Water Permit. 

16.3 Visual Observation Records. Fox Hills shall maintain observation 

records to document compliance with this section and shall provide Coastkeeper 

with a copy of these records within fourteen (14) days of receipt of a written 

request from Coastkeeper for the records. 

6 17. Employee Training Program: Fox Hills shall develop and implement an 

7 employee training program that meets the following requirements: within thirty (30) days 

8 of the Effective Date, Fox Hills shall develop and implement a training program, 

9 including any training materials, as necessary, for effective implementation of the 

10 training program, for the Facility ("Training Program"). The Training Program shall 

11 ensure: (1) that there is a sufficient number of employees delegated to achieve 

12 compliance with the Storm Water Permit and this Consent Decree, and (2) that these 

13 employees are properly trained to perform the activities required by the Storm Water 

14 Permit and this Consent Decree. At a minimum, the Training Program shall require the 

15 following: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

17.1 Language. Fox Hills ~hall conduct the Training Program in the 

language or languages in which al~ employees participating are fluent; 

17.2 Frequency. The Training Program shall be repeated annually, or as 

necessary to ensure that all responsible employees are familiar with the 

requirements of this Consent Decree and the Storm Water Permit. 

17.3 BMP Training. Fox Hills shall train all applicable employees on the 

BMPs included in this Consent Decree and the SWPPP to ensure that BMPs are 

implemented effectively and on schedule and structural BMPs are maintained 

properly. Fox Hills shall train individual employees on their specific 

responsibilities in implementing ~MPs. The training must include proper handling 

( collection, storage and disposal) of oil, anti-freeze, and solvents; 

17.4 Sampling Training. Fox Hills shall designate an adequate number of 

employees necessary to collect storm water samples as required by this Consent 
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Decree. The Training Program shall include the proper sampling protocols, 

including chain of custody requirements, to ensure storm water samples are 

properly collected, stored, and submitted to a certified laboratory or analyzed on

site, as applicable; 

17.5 Visual Observation Training. Fox Hills shall provide training on how 

and when to properly conduct visual observations to all applicable employees 

performing visual observations at the Facility. The training will be provided by a 

private consultant or representative of Fox Hills and shall be repeated as necessary 

to ensure Storm Water Permit comfliance. All new staff will receive this training 

before assuming responsibilities for implementing the SWPPP. Defendant shall 

maintain training records to document compliance with this paragraph, and shall 

provide Coastkeeper with a copy of these records within fourteen (14) days of a 

written request; 

17.6 Non-Storm Water Discharge Training. Fox Hills shall train all 

applicable employees at the Facility on the Storm Water Permit's prohibition of 

non-storm water discharges, so that employees know what non-storm water 

discharges are, that non-storm water discharges can result from improper surface 

washing or dust control methods, and how to detect and prevent non-storm water 

discharges; 

17.7 Integration of Employee Training into SWPPP. Fox Hills shall 

integrate any new training requirements resulting from this Consent Decree into 

the Facility SWPPP. Fox Hills shall also update the SWPPP, if and when 

appropriate, to identify the positions responsible for implementation. 

17.8 Employees. All applicable employees at the Facility shall participate 

in the Training Program annually. New employees who will be responsible for 

implementing the SWPPP shall participate in the Training Program within thirty 

(30) days of their hiring date; 

17.9 Knowledgeable Representative. The Training Program shall be 
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provided by a private consultant or representative of Fox Hills who is a Qualified 

Industrial Storm Water Practitioner (QISP) certified and familiar with the 

requirements of this Consent Decree and the Storm Water Permit; and 

17.10 Training Records. Fo:xi Hills shall maintain training records to 

document compliance with this section, and shall provide Coastkeeper with a copy 

of these records within fourteen ( 14) days of receipt of a written request. 

18. Storm Water Pollution Prevention Plan: 

18.1 Within thirty (30) days of the Effective Date, Fox Hills shall amend 

the Facility SWPPP to incorporate the requirements and BMPs set forth in this 

Section I and Section X of the Storm Water Permit and of Paragraphs 15.1-15.12 

of this Consent Decree, and submit the updated SWPPP to Coastkeeper within ten 

(10) business days thereafter. 

18.2 Coastkeeper's Review of SWPPP. Coastkeeper shall have thirty (30) 

days from receipt of an amended SWPPP to propose any changes to the SWPPP. 

Within thirty (30) days of notification by Coastkeeper of any proposed changes to 

the SWPPP, Fox Hills shall make all of Coastkeeper's changes to the amended 

SWPPP, or shall justify in writing why any comment is not incorporated. 

Compliance with the SWPPP, as amended in accordance with this paragraph, shall, 

at all times, be a requirement of this Consent Decree. 

18.3 Fox Hills shall revise the Facility SWPPP if there are any material 

changes in the Facility's operations, including, but not limited to, changes to storm 

water discharge points or BMPs. These SWPPP revisions shall occur within thirty 

(30) days of the changes in operations. 

IV. SAMPLING, MONITORING, INSPECTION & REPORTING 

19. Sampling Program - Storm water: Starting on October 1, 2017 and for th 

26 remainder of the Term of this Consent Decree, Fox Hills shall collect storm water 

27 samples pursuant to the terms of the Storm Water Permit, and also sample every 

28 discharge from the back gate within the first hour of discharge during the Facility's 
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1 operating hours, including weekend and night shifts. Analytical results shall be provided 

2 to Coastkeeper at the time Defendant submits the results to through the SMARTS system, 

3 in accordance with the requirements in the Storm Water Permit. The analytical results 

4 from the samples collected, as defined d~ectly above, shall be used to demonstrate 

5 compliance with this Consent Decree. Any failure to sample a discharge from the 

6 discharge locations at the Facility shall be documented and submitted to Coastkeeper 

7 within ten (10) days of the date a sample could have been collected from the rear gate but 

8 was not. Defendant shall analyze the samples for the constituents identified in Table 1. 

9 Sampling is not required during dangerous weather conditions such as flooding or 

10 electrical storms. Any failure to sample a storm water discharge as described in this 

11 paragraph, will constitute a breach of this Consent Decree. 

12 20. Coastkeeper's Review of Revised M&RP: Fox Hills agrees to submit its 

13 Monitoring & Reporting Program ("M&RP") for the Facility to Coastkeeper for review 

14 and comment as soon as it is completed but in any event no later than thirty (30) days 

15 from the Effective Date of this Consent Decree and shall submit the updated M&RP to 

16 Coastkeeper within ten (10) business days thereafter. Coastkeeper shall provide 

17 comments, if any, to Fox Hills within thirty (30) days of receipt of the M&RP. Fox Hills 

18 shall incorporate Coastkeeper's commen,s into the M&RP, or shall justify in writing why 

19 any comment is not incorporated within thirty (30) days of receiving comments. Any 

20 disputes as to the adequacy of the M&RP shall be resolved pursuant to the dispute 

21 resolution provisions of this Consent Decree. 

22 21. Additional Revisions to M&RP: Fox Hills shall revise the M&RP ifthere 

23 are any changes in the Facility's discharge point(s), if Fox Hills discovers a change in the 

24 Facility's storm water discharge point(s), or as applicable to incorporate sampling or 

25 monitoring change in any Action Plan(s)J Fox Hills shall submit any revised M&RP to 

26 Coastkeeper for review and comment within fifteen (15) days of completion. Coastkeepe 

27 shall provide comments, if any, to Fox Hills within thirty (30) days of receipt of any 

28 revised M&RP. Fox Hills shall incorporate Coastkeeper's comments into the M&RP, or 
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1 shall justify in writing why any comment is not incorporated within thirty (30) days of 

2 receiving comments. Any disputes as to the adequacy of the M&RP shall be resolved 

3 pursuant to the dispute resolution provisions of this Consent Decree. 

4 22. Sampling. The following storm water monitoring procedures shall be 

5 implemented at the Facility: 

6 22.1 Location. During the Term of this Consent Decree, Fox Hills shall 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

collect samples pursuant to the terms of the Storm Water Permit, and any time 

there is a discharge from the rear gate of the Facility. 

22.2 Discharge Locations. 

22.2.1 There is one (1) storm water discharge location at the 

Facility identified in the current Facility SWPPP. Discharge Point 1 is 

located at the front gate (near the location of the speed bump referred 

to in paragraph 15.5) as storm water flow exits the industrial area of 

the Facility, into the parking lot and onto Research Drive to the south, 

and Product Lane to t~e west. Under the terms of this Consent Decree, 

Defendant must also sample any discharge from the rear gate of the 

Facility if storm water flow exits the rear gate Driveway and onto 

Product Lane. 

22.3 Parameters. All samples collected pursuant to this section shall be 

analyzed for the parameters listed in Table 1. Samples shall be analyzed for total 

recoverable. 

22.4 Lab. Except for pH samples, Fox Hills shall have all storm water 

samples collected pursuant to this Consent Decree delivered to a California state 

certified environmental laboratory for analysis within the time needed for analysis 

within laboratory method allowable hold times. 

22.5 Detection Limit. The laboratory shall thereafter conduct analysis 

sufficient to detect individual constituents at or below the values set forth in Table 

1. 

[Proposed] Consent Decree 19 Case No. 8:17-cv-00261 DOC (JCGx) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

22.6 Holding Time. All samples collected from the Facility shall be 

delivered to the laboratory and anaLyzed within the holding times required in 40 

CFR Part 136, excepting pH which will be analyzed on-site, within the time period 

detailed in the Storm Water Permit, using a calibrated portable instrument for pH 

in accordance with accompanying manufacturer's instructions. 

22.7 Lab Reports. Fox Hills shall provide the sample-analysis results and 

associated chain of custody forms to Coastkeeper within three (3) business days of 

days of receipt of the results from the laboratory. 

22.8 Should Fox Hills restart their afterburner during the term of the 

Consent Decree, Fox Hills will provide notice to Coastkeeper within fifteen (15) 

days and Ammonia-Nitrogen shall be added to the Table 1 parameters at a limit of 

12 2.14 mg/Land analyzed in any stormwater discharge sample. 

13 23. Action Plan. Fox Hills agrees to submit an Action Plan, if required pursuant 

14 to Paragraph 13, which complies with the requirements below. The Settling Parties agree 

15 to comply with the dispute resolution procedures set forth below if there are any 

16 disagreements or disputes regarding any of the Action Plan( s) discussed below. 

17 Discharges from the Facility occurring as a result of precipitation that exceeds the design 

18 storm standard shall not trigger the requirement for Defendant to prepare an Action Plan. 

19 23.1 Action Plan for Exceedances of Table 1 Limits. Defendant shall 

20 

21 

22 

23 

24 

25 

26 

27 

28 

provide Coastkeeper with an Action Plan if Defendant receives storm water 

sampling data demonstrating three (3) exceedances of Table 1 limit in accordance 

with Paragraph 13 at the Facility. In any y 

23.2 ear that an Action Plan is required, it shall be submitted by July 30 th
• 

23.3 Each Action Plan submitted shall include at a minimum: (1) the 

identification of the pollutant(s) discharged in excess of the Table 1 limit(s); (2) an 

assessment of the source of each pollutant exceedance; (3) time schedule( s) for 

implementation of the proposed BMPs (the time schedule(s) for implementation 

shall ensure that all BMPs are implemented as soon as possible, but in each case n 
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later than October 1 of the following reporting year); ( 4) improved barriers to flow 

leading to discharge; (5) excavatiort and regrading to increase water storage in the 

north-central portion of the site if the discharge exceeding the limit(s) was through 

the rear gate; (6) excavation and regrading to provide water storage inside and/or 

outside of the front gate if the discharge exceeding the limit( s) was into Research 

Drive or Product Lane via the Facility parking lot; and (7) treatment of the 

discharge. Fox Hills Industries is eycouraged to maximize the use of improved 

barriers (4, above), and increased J ater retention (5 & 6, above) for evaporation or 

collection and proper disposal, to improve the likelihood of compliance with this 

Consent Decree at reduced costs. 

23.3.1 If structural BMPs are proposed, and agreed to between 

the Settling Parties, which require agency approval or otherwise 

cannot reasonably be completed by October 1, then Defendant shall 

contact Coastkeeper to request an extension of the deadline, if 

necessary, to implement the structural BMPs. Coastkeeper's consent 

to Defendant ' s requested extension shall not be unreasonably 

withheld. Anytime an Action Plan is completed after Coastkeeper' s 

review, as set forth in r aragraph 24 below, Defendant shall also revise 

its applicable M&RP and SWPPP within thirty (30) days. 

23.4 Action Plan for Second or Third Reporting Years. If at the end of the 

2018-2019 or 2019-2020 Reporting Years, storm water sample results demonstrate 

that the Defendant continues to discharge storm water and/or non-storm water 

containing pollutants exceeding the limits set forth in Table 1 in accordance with 

Paragraph 13 above, the Settling Parties shall meet and confer by July 1 of either 

year to discuss the sample results, current BMPs, and Defendant's proposed Action 

Plan ("Year 2 Action Plan"). Within thirty (30) days of meeting and conferring, 

Defendant will develop and submi the Year 2 Action Plan to Coastkeeper. 

24. Coastkeeper Review of Action Plans: Coastkeeper shall have thirty (30) 
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1 days from receipt to propose revisions to Action Plans. However, if Coastkeeper notifies 

2 Fox Hills within thirty (30) days of receipt of the Action Plan that it is unable to provide 

3 comments within thirty (30) days, Coastkeeper shall have an additional fifteen (15) days 

4 to propose revisions to the Action Plan. Ji thin thirty (30) days of receiving 

5 Coastkeeper's proposed revisions, Fox Hi~ls shall consider each of Coastkeeper's 

6 recommended revisions to the Action Plan and accept them or timely request to meet and 

7 confer, in accordance with this Consent Decree. 

8 
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24.1 Fox Hills shall implement the Action Plan(s) adopted pursuant to this 

Consent Decree as an obligation of this Consent Decree, consistent with the 

schedule identified in the Action Plan(s). 

24.2 Fox Hills shall diligently file and pursue all required local agency 

applications for permits and/or approvals for the BMPs included in any Action 

Plan. 

24.3 Within thirty (30) days after BMPs set forth in an Action Plan 

pursuant to this Consent Decree are implemented, Fox Hills shall amend the 

Facility's SWPPP to include all BMP revisions or additions not otherwise already 

implemented and included in the SWPPP and shall provide Coastkeeper with a 

copy of such revised SWPPP. 
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1 25. Site Inspections: During the Term of this Consent Decree, Fox Hills shall 

2 permit representatives of Coastkeeper to :gerform up to two (2) physical inspections per 

3 reporting year ( one wet weather inspectioh, and one dry weather inspection) of the 

4 Facility during scheduled Facility operating hours ("Site Inspection"). Coastkeeper shall 

5 provide Fox Hills with two (2) business days' notice in advance of such Site Inspections. 

6 Notice shall be provided by electronic mali.l. Coastkeeper shall comply with all safety 

7 instructions provided to Coastkeeper by Pox Hills staff during all Site Inspections. 

8 During Site Inspections, Coastkeeper shall be allowed to review the Facility's SWPPP, 

9 M&RP, and storm water monitoring records, inspect and sample any storm water 

10 discharges, logs, and take photos and/or videos of non-confidential tooling or processes. 

11 Coastkeeper agrees that all individuals w~o will participate in a Site Inspection will 

12 execute a waiver and release prior to the Site Inspection. 

13 26. Data Reporting: During the Term of this Consent Decree, Fox Hills shall 

14 provide Coastkeeper with all laboratory analyses related to compliance with this Consent 

15 Decree within ten (10) business days of Fox Hills' receipt of such data. 

16 27. Document Provision: During the Term of this Consent Decree, Fox Hills 

17 shall provide Coastkeeper with a copy of all documents and communications related to 

18 storm water quality submitted to the Regional Board, the State Water Board, and/or any 

19 Federal, State, local agency, county, or municipality. Such documents and reports shall 

20 be transmitted to Coastkeeper concurrent y as they are sent to the agencies and/or 

21 municipalities. Any correspondence related to storm water quality received by Fox Hills 

22 from any Federal, State, local agency, county, or municipality shall be provided to 

23 Coastkeeper via email within ten (10) business days of receipt by Fox Hills. 

24 

25 

26 

27 

V. ENVIRONMENTAL MITIGATION, LITIGATION FEES AND COSTS, 
STIPULATED PENALTIES, COMPLIANCE MONITORING AND 
INTEREST 

28. Environmental Mitigationj Project: Fox Hills agrees to make a payment o 

Fifteen Thousand Dollars ($15,000) to Wetland & Wildlife Care Center to fund 
28 
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1 environmental project activities that will benefit the Huntington Beach Wetlands and the 

2 associated watershed, and shall be made by check, sent by certified mail, or overnight 

3 delivery, unless delivered by wire transfer, to: 21900 Pacific Coast Highway, Huntington 

4 Beach, California 92646. The payment shall be deferred until June 30, 2018. In the event 

5 Fox Hills receives NONA approval before June 30, 2018, Fox Hills shall not make a 

6 payment for an Environmental Mitigation Project. Fox Hills shall provide Coastkeeper 

7 with a copy of such payment at the time it is made. In the event Fox Hills can validate 

8 that the Facility has eliminated discharge from runoff generated from a 95th percentile 

9 storm event before June 30, 2018, Fox Hills shall not make a payment for an 

10 Environmental Mitigation Project. 

11 29. Coastkeeper's Litigation Costs: To partially reimburse Coastkeeper for its 

12 investigation fees and costs, expert/consultant fees and costs, reasonable attorneys' fees, 

13 and other costs incurred as a result of investigating and filing the lawsuit, and negotiating 

14 this Consent Decree, Fox Hills shall pay a total of Ninety Thousand Dollars ($90,000). 

15 The payment shall be made within thirty (30) days of the Effective Date. The payment 

16 shall be made via wire transfer or check, made payable to: "Orange County Coastkeeper" 

17 and delivered by overnight delivery, unless payment via wire transfer, to: Orange County 

18 Coastkeeper, 3151 Airway Avenue, Suite F-110, Costa Mesa, CA 92626. 

19 30. Stipulated Payment: In the event Coastkeeper believes Fox Hills has 

20 missed any deadline specified in the Consent Decree, Coastkeeper shall provide written 

21 notice to Fox Hills of such missed deadline. Fox Hills shall have five (5) business days 

22 from receipt of such notice to respond to Coastkeeper and, if necessary, cure such 

23 delinquency. If Fox Hills fails to respond and, if necessary, cure such alleged delinquenc 

24 within five (5) days of receipt of Coastkeeper's notice, then Fox Hills shall make a 

25 stipulated payment of One Thousand Dollars ($1,000) for the missed deadline identified 

26 in Coastkeeper' s notice. Payments made i ursuant to this paragraph shall be made within 

27 thirty (30) days, payable to Wetland & Wildlife Care Center to fund environmental 

28 project activities that will benefit the Huntington Beach Wetlands and the associated 
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1 watershed and shall be delivered by certified mail or overnight delivery, unless delivered 

2 by wire transfer, to: 21900 Pacific Coast Highway, Huntington Beach, California 92646 

3 with a confirmation copy to Coastkeeper. Any disputes over whether a deadline was 

4 missed shall be resolved pursuant to the dispute resolution provisions of this Consent 

5 Decree. 

6 31. Compliance Monitoring an~ Oversight: Fox Hills agrees to partially 

7 defray Coastkeeper's monitoring of Fox Hills ' compliance with this Consent Decree in 

8 the amount of Ten Thousand Dollars ($10 000), consisting of a non-refundable payment 

9 of Two Thousand Five Hundred Dollars (~2,500), and a deferred payment of Seven 

10 Thousand Five Hundred Dollars ($7,500) to be paid unless the Consent Decree 

11 Terminates in accordance with this paragraph, below. Payment of Two Thousand Five 

12 Hundred Dollars ($2,500) shall be made J ithin thirty (30) days after the Effective Date. 

13 Payment of Seven Thousand Five Hundred Dollars ($7,500) shall be deferred to June 30, 

14 2018. In the event Fox Hills receives NONA approval before June 30, 2018, the deferred 

15 monitoring payment shall not be made. In the event Fox Hills can validate that the 

16 Facility has eliminated discharge from runoff generated from a 95th percentile storm 

17 event before June 30, 2018, the deferred monitoring payment shall not be made. The 

18 payment shall be made via wire transfer or check, made payable to: "Orange County 

19 Coastkeeper" and delivered by overnight delivery, unless payment via wire transfer, to: 

20 Orange County Coastkeeper, 3151 Airway Avenue, Suite F-110, Costa Mesa, CA 92626. 

21 32. Action Plan Payments: If Defendant is required to submit an Action Plan t 

22 Coastkeeper pursuant to this Consent Decree, Defendant shall make an Action Plan 

23 payment of Four Thousand Dollars ($4,000), for any Action Plan as the result of 

24 exceedances of Table 1 Limits during the 2017-2018 Reporting Year, and payment of Six 

25 Thousand Dollars ($6,000) for any Action Plan as the result of exceedances of Table 1 

26 Limits during the 2018-2019 and 2019-2020 Reporting Years. The payment shall be 

27 made within thirty (30) days of submittal of the Action Plan. The payment shall be made 

28 via wire transfer or check, made payable to: "Orange County Coastkeeper" and delivered 
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1 by overnight delivery, unless payment via wire transfer, to: Orange County Coastkeeper, 

2 3151 Airway Avenue, Suite F-110, Costa Mesa, CA 92626. 

3 33. Interest on Late Payments: Fox Hills shall pay interest on any payments, 

4 fees, or costs owed to Coastkeeper under this Consent Decree that Coastkeeper has not 

5 received by the date due. The interest shall accrue starting the first day after the payment 

6 is due and shall be computed at the interest rate from the applicable federal statute. 

7 VI. DISPUTE RESOLUTION 
8 35. The Court shall retain jurisdiction over this matter for the Term of the 

9 Consent Decree for the purposes of enforcing its terms and conditions, and adjudicating 

10 all disputes among the Settling Parties that may arise under the provisions of this Consent 

11 Decree. The Court shall have the authority to enforce this Consent Decree with all 

12 available legal and equitable remedies, including contempt. 

13 36. If a dispute under this Consent Decree arises or the Parties believe that a 

14 breach of this Consent Decree has occurred, the Settling Parties agree to meet and confer: 

l 5 36.1 Meet and Confer. A Party to this Consent Decree shall invoke the 

16 
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28 

dispute resolution procedures of this Section by notifying all other Settling Parties 

of the matter(s) in dispute. The Parties shall schedule a meet and confer (either 

telephonically or in person) within fourteen (14) calendar days from the date of the 

notice. The Settling Parties may elect to extend this time in an effort to resolve the 

dispute without mediation or court intervention. 

36.2 If the Settling Parties :fail to meet and confer, or cannot resolve a 

dispute through the informal meet and confer process, the Settling Parties hereby 

agree to submit the dispute to a mediator at the Orange County office of JAMS, for 

a mediation hearing to be held within thirty (30) days following the failed meet an 

confer. In the event that the Settling Parties cannot resolve the dispute within thirty 

(30) days of the mediation hearing, the Settling Parties agree that the dispute may 

be submitted for resolution by filing a motion before the United States District 

Court for the Central District of California. The Settling Parties agree to request an 
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expedited hearing schedule on the motion. 

36.3 The Parties shall be entitled to seek fees and costs incurred in any - I 
such action pursuant to the provisions set forth in the Section 505(d) of the Clean 

Water Act, 33 U.S.C. § 1365(d), and applicable case law interpreting such 

prov1s10ns. 

MUTUAL RELEASE OF LIABILITY AND COVENANT NOT TO SUE 

37. Coastkeeper's Release: Coastkeeper, on its own behalf and on behalf of its 

officers, directors, employees, parents, subsidiaries, affiliates and each of their successors 

9 and assigns releases Fox Hills, its officers, directors, employees, members, parents, 

1 O subsidiaries, affiliates, successors or assigns, agents, attorneys and other representatives, 

11 from and waives all claims raised in the 60-Day Notice and/or the Complaint, including 

12 all claims for fees (including fees of attorneys, experts, and others), costs, expenses, or 

13 any other sum incurred or claimed or which could have been claimed for matters include 

14 in the 60-Day Notice and/or the Complaint up to and including the Termination Date of 

15 this Consent Decree. 

16 38. Fox Hills' Waiver and Release of Coastkeeper: Fox Hills, on its own 

l 7 behalf and on behalf of its officers, directors, employees, members, parents, subsidiaries, 

18 I 
affiliates, or their successors or assigns release Coastkeeper and its officers, directors, 

19 employees, members, parents, subsidiaries, and affiliates, and each of their successors 

20 and assigns from, and waive all claims which arise from or pertain to, the 60-Day Notice 

21 and/or the Complaint, including all claims for fees (including fees of attorneys, experts, 

22 and others), costs, expenses, or any other sum incurred or claimed or which could have 

23 been claimed for matters included in the 60-Day Notice and/or the Complaint up to the 

24 Effective Date. 

25 39. Nothing in this Consent Decree limits or otherwise affects Coastkeeper' s 

26 right to address or take any position that they deem necessary or appropriate in any 

27 formal or informal proceeding before the State Water Board, Regional Board, EPA, or 

28 any other judicial or administrative body on any matter relating to Defendant' complianc 
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1 with the Storm Water Permit or the Clean Water Act occurring or arising after entry of 

2 this Consent Decree. 

3 

4 

5 

MISCELLANEOUS PROVISIONS 

40. No Admission of Liability: Neither this Consent Decree, the 

implementation of additional BMPs or any payment pursuant to the Consent Decree shall 

6 constitute or be construed as a finding, adjudication, admission, or acknowledgement of 

7 any fact, law, rule, or regulation. Defendant maintains and reserves all defenses it may 

8 have to any alleged violations that may be raised in the future. 

9 41 . Execution in Counterparts: The Consent Decree may be executed in any 

10 number of counterparts, all of which together shall constitute one original document. 

11 Telecopy, email of a .pdf signature, and/or facsimile copies of original signature shall be 

12 deemed to be originally executed counterparts of this Consent Decree. 

13 42. Signatures: The Parties' signatures to this Consent Decree transmitted by 

14 facsimile or electronic mail transmission shall be deemed binding. 

15 43. Construction: The language in all parts of this Consent Decree shall be 

l 6 construed according to its plain and ordinary meaning, except as to those terms defined in 

l 7 the Storm Water Permit, the Clean Water Act, or specifically herein. The captions and 

18 paragraph headings used in this Consent Decree are for reference only and shall not affec 

19 the construction of this Consent Decree. 

20 

21 

44. Authority to Sign: The undersigned representatives for Coastkeeper and 

Fox Hills each certify that he/she is fully authorized by the party whom he/she represents 

22 to enter into the terms and conditions of this Consent Decree. 

23 45. Integrated Consent Decree: This is an integrated Consent Decree. This 

24 Consent Decree is intended to be a full arid complete statement of the terms of the 

25 agreement between the Settling Parties and expressly supersedes any and all prior oral or 

26 written agreements, covenants, representations and warranties, express or implied, oral or 

27 written, of the Parties concerning the subject matter of this Consent Decree. 

28 46. Severability: In the event that any of the provision, paragraph, section, or 
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1 sentence of this Consent Decree is held by a court to be unenforceable, the validity of the 

2 enforceable provisions shall not be adversely affected. 

3 4 7. Choice of Law: This Consent Decree shall be governed by the laws of the 

4 United States. 

5 48. Full Settlement: This Consent Decree constitutes a full and final settlement 

6 of this matter. 

7 49. Diligence: Fox Hills shall diligently file and pursue all required permit 

8 applications for the structural BMPs and shall diligently procure contractors, labor, and 

9 materials needed to complete all structural BMPs by the required deadlines. 

10 50. Effect of Consent Decree: d ompliance with this Consent Decree does not 

11 mean Fox Hills is complying with the Storm Water Permit, Clean Water Act, or any othe 

12 law, rule, or regulation. 

13 51. Negotiated Agreement: The Parties have negotiated this Consent Decree, 

14 and agree that it shall not be construed against the party preparing it, but shall be 
I 

15 construed as if the Parties jointly prepared this Consent Decree, and any uncertainty and 

16 ambiguity shall not be interpreted against any one party. 

17 52. Modification of the Agreement: This Consent Decree, and any provisions 

18 herein, may not be changed, waived, or discharged, or terminated unless by a written 

19 instrument, signed by each of the Parties and approved by the Court. 

20 53. Assignment: Subject only to the express restrictions contained in this 

21 Consent Decree, all of the rights, duties and obligations contained in this Consent Decree 

22 shall inure to the benefit of and be binding upon the Parties, and their successors and 

23 assigns. Fox Hills shall notify Coastkeeper within ten business (10) days of any 

24 assignment, in conformity with the parag~aph below. 

25 54. Mailing of Documents to Coastkeeper/Notices/Correspondence: Any 

26 notices or documents required or provided for by this Consent Decree or related thereto 

27 that are to be provided to Coastkeeper pursuant to this Consent Decree shall be, to the 

28 extent feasible, sent via electronic mail transmission to the e-mail addresses listed below 
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1 or, if electronic mail transmission is not feasible, via certified U.S. Mail with return 

2 receipt, or by hand delivery to the following address: 

3 

4 

5 

6 

Orange County Coastkeeper 
Attention: Colin Kelly 
3151 Airway Avenue, Suite F-110 
Costa Mesa, California 92626 
E-mail: colin@coastkeeper.org 

7 
Unless requested otherwise by Fox Hills, any notices or documents required or 

8 
provided for by this Consent Decree or related thereto that are to be provided to Fox Hills 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

pursuant to this Consent Decree shall, to the extent feasible, be provided by electronic 

mail transmission to the e-mail addresses listed below, or, if electronic mail transmission 

is not feasible, by certified U.S. Mail with return receipt, or by hand delivery to the 

addresses below: 

Fox Hills Casting Industries Inc. 
Doug Reichard 
Frank Reilly 
Stephen Pashkutz 
5831 Research Drive 
Huntington Beach, CA 92649 
Email: dreichard@onesourcecc.com 

FRANKREILL Yl @aol.com 
spashkutz.foxhills@gmail.com 

William W. Funderburk 
Anna L. Le May 
Castellon & Funderburk LLP 
811 Wilshire Blvd #1025 
Los Angeles, CA 90017 
Email: wfunderburk@candffirm.com 

alemay@candffirm.1om 

Notifications of communications shall be deemed submitted on the date that they 

27 are emailed, or postmarked and sent by first-class mail or deposited with an overnight 

28 mail/delivery service. Any changes of address or addressees shall be communicated in 
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1 the manner described above for giving not~ces. 

2 55. Force Majeure: No Party shall be considered to be in default in the 

3 performance of any of its obligations under this Consent Decree when performance 

4 becomes impossible due to circumstances beyond the Party's control, this includes for 

5 example, without limitation, any act of God, act of war or terrorism, fire, earthquake, 

6 flood, windstorm, or natural catastrophe; civil disturbance, vandalism or sabotage; 

7 restraint by court order or public authority or agency; or action or non-action by, or 

8 inability to obtain the necessary authorization or approvals from any governmental 

9 agency or change in applicable laws, rules
1 
and regulations. "Circumstances beyond the 

10 Party's control" shall not include normal inclement weather, economic hardship, or 

11 inability to pay. Any Party seeking to rely upon this paragraph shall have the burden of 

12 establishing that it could not reasonably have been expected to avoid, and which by 

13 exercise of due diligence has been unable to overcome, the impossibility of performance. 

14 The Settling Parties shall exercise due diligence to resolve and remove any force majeure 

15 event. Delay in compliance with a specific obligation under this Consent Decree due to 

16 force majeure as defined in this paragrap~ shall not excuse or delay compliance with any 

17 or all other obligations required under this Consent Decree. Further, Defendant's failure 

18 to comply with Storm Water Permit requirements, permitting laws, rules and regulations 

19 does not excuse Defendant under this paragraph. 

20 

21 The Parties hereto enter into this Consent Decree, Order and Final Judgment and submit 

22 it to the Court for its approval and entry as a final judgment. 

23 

24 Ill 

25 

26 

27 

28 
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1 IN WITNESS WHEREOF, the undersigned have executed this Consent Decree as 

2 of the date first set forth below. 

3 

4 APPROVED AS TO CONTENT 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Dated: December 13 

Dated: t 1 / l '1> { '~ 

APPROVED AS TO FORM 

, 2017 By: ~~,wt? 

Garry Brown 
Orange County Coastkeeper 

0----c? ::::::::--:::_ , 2017 By: 
Doug-I{eichara 
Fox Hills Casting lndustries Inc. 

AQUA TERRA AERIS LAW GROUP 

15 Dated: _ ____ ,2017 By: _ ___ _ 

16 

17 

18 

19 

20 Dated: 

21 

22 

23 

24 IT IS SO ORDERED. 

25 

Anthony M. Barnes 
Attorney for Plaintiff 

CASTELLON & FUNDERBURK LLP 

I 
UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

26 Dated: _____ ,2018 

27 
Judge David 0. Caiter 

28 
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1 IN WITNESS WHEREOF, the undersigned have executed this Consent Decree as 

2 of the date first set forth below. 

3 

4 APPROVED AS TO CONTENT 

5 

6 
Dated: ______ , 2017 By: _____ _ 

7 

8 

9 Dated: 

10 

11 

Garry Brown 
Orange County Coastkeeper 

_____ ,2017 By: ____ _ 
Doug Reichard 
Fox Hills Casting Industries Inc. 

12 

13 
APPROVED AS TO FORM 

14 

15 Dated: 

16 

17 

18 

19 

20 Dated: 

21 

22 

23 

AQUA TERRA AERIS LAW GROUP 

December 13 /..£-<~-/;£-::..~- - - -· 
_____ , 20F7 By: _____ _ 

Anthony M. Barnes 
Attorney for Plaintiff 

CASTELLON & FUNDERBURK LLP 

_____ ,2017 By: _____ _ 
William W. Funderburk 
Attorney for Defendant 

24 IT IS SO ORDERED. UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

25 

26 Dated: _____ ,2018 
Judge David 0. Carter 

27 

28 
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